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ABSTRACT
The hand that rocks the cradle, rules the world. Is an ancient poetic interpretation of
the powerful role that women play in influencing the way in which society is shaped by
the contributions of her child, the child — she — raised. The role of mothering, and the
rest of the duties of the private sphere, was assigned to her because of — her —
biological predisposition to conceive and birth a child. Since the slow but steady
introduction of women into the world of work — during the period 1930 to 1970 —
women have been subjected to inhumane treatment and generally, inequality. It is
argued that the world of work was not designed for her and thus required architectural
changes and a reimagination to allow her entrance. With the advent of equality
legislation — protective legislation — for her, she can enter. Whether she can stay in
a masculinised world — a man’s world — is the rhetorical question. It will be argued
that section 25 of the BCEA and its amendments, considering literature from the social
sciences, have unintended consequences, are counterproductive and counterintuitive
in context of section 9 of the Constitution.

I.

INTRODUCTION
Gender and sex-based discrimination — against women — have caused them
disadvantage, in context of, professional success and social mobility.1 This was largely
resultant of segregation of household labour and labour market participation, divided
along gendered lines.2 Women had to withdraw from the labour market after becoming
mothers, decreasing the number of children, and delaying childbearing. 3 Those in
employment, are consigned to low-paid/unpaid jobs, usually in the informal sector,
which are influenced by national and organisational culture.4
This paper will, therefore, focus on how legislation — deemed substantive —
are to women’s detriment and result in their subjugation as opposed to their liberation.
This will be viewed through the lens of the transformative agenda of the Constitution
of the Republic of South Africa, No. 108 of 1996.5 First, a discussion of the law.
Second, a focus on the unintended consequences — for the hand that rocks the cradle
— will be discussed by drawing on the literature of the social sciences. Third, a high-
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level overview of Harksen v Lane,6 for purposes of a substantive equality assessment.
Last, provide a succinct conclusion, with a position on the way forward.
II.

THE LAW IN CONTEXT

a) International Instruments
South Africa is a member to both the United Nations (UN) and the International Labour
Organisation (ILO)7, amongst others. They have ratified the following international
instruments, relevant to this paper.8 From the UN: the Universal Declaration of Human
Rights (UDHR);9 Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW);10 the International Covenant on Civil and Political Rights
(ICCPR);11 the International Covenant on Economic, Social and Cultural Rights
(ICESCR);12 the Proclamation of Teheran (Proclamation);13 and, the Declaration on
Social Progress and Development (DSP).14 In terms of the ILO, South Africa ratified:
ILO Declaration on Fundamental Principles and Rights at Work (ILO Declaration);15
Convention 111 Discrimination (Employment and Occupation) (C 111);16 the
Convention 156 Concerning Equal Opportunities and Equal Treatment for Men and
Women: Workers with Family Responsibilities (C 156).17
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a) Domestic Law

Chapter 14 of the Constitution, as outlined in section 231, speaks of the binding nature
of international agreements, by stating that any international agreement, ratified by
South Africa, becomes national law. Further to this, section 233 of the Constitution
notes the consideration of international law as cardinal when interpreting any piece of
legislation. Section 9 of the Constitution speaks to the right to equality. It is trite that
the this right — in context of South Africa — is substantive.18 Substantive equality, is
equality with an appreciation for difference and a need to accommodate the
differences.19 Emanating from S 9 of the Constitution is the Employment Equity Act,
No. 55 of 1998 (EEA).20 The EEA sets the scene for equal treatment — substantive
equality — for all in the workplace.21 It affords every worker; inter alia, the right not to
be unfairly discriminated against on a list of grounds and arbitrary grounds.22 This is
furthered in Harksen v Lane.23 An important piece of legislation, for purposes of this
paper, is the Basic Conditions of Employment Act, No. 11 of 2002 (BCEA).24
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More specifically, section 25 of the BCEA, afford women maternity protection.25
The comparation for the ‘other’ partner is found in the Labour Law Amendment Act,
No. 10 of 2018 (LLAA).26 It is from this premise that it will be argued that the law — in
its current state — is a key to relegating women into the primary caregiver role —
unintentionally — with little to no regard for their right to equality.27 It is the starting
point of their subjugation, in and out of the workplace. It will also be proven that these
legal prescriptions are so gross that it transforms the workplace into a man’s world —
a world — where she is — out of legal necessity — welcomed, but not able to stay.
III.

UNINTENDED CONSEQUENCES FOR THE HAND THAT ROCK THE CRADLE

For purposes of this paper — unintended consequences — are those that are not
reasonably foreseeable with adverse effects. It is so termed, as the legislature had
good intent, by affording women the desired relief from the social injustices, but if the
consequences were reasonably foreseeable, the legislature would have decided
otherwise.28
It is trite that the transition to parenthood has differential outcomes for mothers
and fathers or primary and secondary caregivers, respectively.29 For mothers, this
results in an increase in family labour followed by a decrease in paid labour, and more

Section 25 of the BCEA: (1) An employee is entitled to at least four consecutive months’ maternity
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27 It was established in the case of MIA v. State Information Technology Agency (Pty) Ltd 2015 36
that the law requires revision to allow men to care for their children. To unburden women and to
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so an engagement in part time work to cater for familial obligations, and earnings
whereas the opposite is true for fathers.30 Mothers tend to prioritise parenting and
family, over all other activities, compromising their engagement in other areas, which
is exacerbated by institutional context advocating for a gendered division of family
labour.31 This notion is akin to the concept of — intensive mothering — where mothers
are — expected — to prioritise the needs of their children above their own and that
they should be involved in nurturing them on a daily basis.32 The fact that men are
rarely expected to perform communal roles — on part of society — reinstalls
stereotypical gendered expectations.33 Mother’s additional role expectations also
deprives them from having leisure time.34 This explains why mothers — the hand that
rocks the cradle — as opposed to fathers, experience mental spill over.35
With the above in context follows a discussion of the unintended consequences
categorised as: career progression, role conflict, career goals, role strain, role
proliferation, conflict over the division of family labour, and other related issues.

a) Career Progression
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In terms of career progression and resultant of legislation such as section 25 of the
BCEA, women have been subject to a detriment in career progression — as having
children — with the number being paramount ie the more children the greater the
effect, would result in slow and low wage career progression.36 With the strides made,
in context of sex and gender equality — mothers — still struggle to have careers, more
so in male dominated occupations such as engineering and technology.37 The leading
causes are women having to leave their careers, temporarily, or indefinitely, when
becoming mothers. In addition is the masculinisation of the organisation, with
reference to, work values and organisational culture.38 Motherhood thus compromises
women’s careers as they end up working shorter hours, earning lower salaries, to
accommodate for the child’s first year of life.39 It is thus evident that there exists a
correlation between the age of the child and the impact on the mother’s career.40
Longer maternity leave can undermine women’s career progression.41 This is
problematic for institutions of work as it infers that well intended legislation could be
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harmful to women’s careers.42 Taking shorter maternity leave could signal high careerorientation and dedication, which would portray women as assertive, independent, and
having a strong determination.43 This is also noted in signalling theory in that current
observed behaviours by managers of their employees dictates future achievements
and behaviours, in the sense that shorter maternity leave might indicate a strong signal
of agency, or that early return from maternity may be indicative of dedication and
commitment to job, as an indicator of success.44
Gendered organisational theory explains this phenomenon of mother’s
experience of systematic disadvantage in male centred organisational values and
cultures.45 Resultant of organisational and societal architectural factors, career
progression for men and women are different.46 Role congruity theory dictates that the
reason women are less suitable for leadership roles is resultant of incongruence
between leadership roles and women’s gender roles.47 Motherhood with its
concomitant policy implications and prescripts allowing for work-family balance is seen
as a hinderance to career progression.48 The allowances afforded by such policy
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contradicts the gendered organisational culture.49 A study found that more women, as
opposed to men, find promotions undesirable, contemplating career-family conflict.50
Motherhood is therefore argued to bring about a penalty for women who engage in
mothering, and that these career breaks prove to hinder career progression and have
negative effects for future career aspirations.51
Gender stereotyping plays a major role in women’s career progression ie, either
the existence of motherhood or the anticipation of motherhood. The problem is that it
reinforces boundaries between men and women, causing differentiation akin to social
inequality, which can be sent on throughout generations via modelling. 52 Sociologist
found that women and men, due to these hegemonic ideologies tend to conform.53 On
an individual level, gender stereotyping hinders agency and promotes conformity,
which can undermine performance and impair life outcomes.54 These ideologies
originated from white middleclass families during the industrial revolution.55
It is where management have the preconceived notions of how parenthood will
affect the work ethic of mothers.56 Social psychologists, sociologists and economists
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have referenced the impact that stereotypes have in constraining women’s careers. 57
These include the division of labour in the home and the allowances for women in
heterosexual couples with reference to pursuing their careers.58 It is thus that societal
expectations related to the fathers family role mediates mothers involvement and
advancement in their careers.59 Mothers prefer work arrangements that suit their
family life and associated responsibilities.60
Even though women have been entering the labour market in great masses —
resultant of policy prescripts relegating them to family responsibilities — they will never
be able to compete equally with men.61 Organisational culture, work-family conflict,
and policy prescripts are notorious for the lack of women’s career progression.
b) Role Conflict

In terms of role conflict, a common attribute to women’s labour market
disadvantages is in part women’s great share of responsibilities, with reference to,
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family and children.62 Multiple conflicting roles were highlighted as one of the reasons
for women’s decline in productivity versus their male counterparts.63 People in general,
play several roles ie, mother, worker, wife et cetera. It is when the one role becomes
too demanding and impact on the other, that the person is said to be experiencing
inter-role conflict.64 Motherhood combined with work-life is a good tender for such
conflict.65 Research shows that parental expectation combined with heavy workloads
cause major conflicts and has negative repercussions for parents’ well-being.66
Spillover occurs when issues related to one domain gets transferred to another ie,
when aspects of work-life tend to spillover to family-life.67 It is the idea of competing
interests of paid and unpaid work demands at home and work for time and attention.68
It has been found that stressful work conditions result in bad parenting styles, conflict
with adolescents, punishing behaviour and low levels of interest in familial life. 69 This
is resultant of the unequal divide of household labour and work. 70 Spillover can affect
each gender separately given that work and family roles are divided along gendered
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lines.71 Studies found that mothers tend to experience, more often than fathers,
feelings of distress such as guilt, with reference to, working and parenting.72 This is
resultant of the rapid influx of women into the labour market — without adequate policy
adjustments — and also household arrangements.73
Family responsibilities are said to disrupt careers, especially for women, when
they are unable to reconcile the two.74 When role conflict results in incompatibility,
mothers are often required to reconsider their decision to work.75 Role conflict for
mothers becomes apparent when social influences and expectations such as intensive
mothering are combined with employment.76 It is noted that role conflict is mitigated
by reward within the work domain.77
Role conflict and ambiguity are said to differ by gender as it is dependent on
societal expectations.78 Society holds women more responsible for family labour than
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men, thus women tend to experience role conflict more often than men.79 Mothers
also tend to experience role conflict when they feel unable to live up to; societal
expectations of being a mother; and organizational expectations of being a good
worker.80 These are the issues that prevent mothers from entering, and staying in the
labour market.81 It is noted that cultural processes, organizational and institutional
arrangements through policy construction and prescription perpetuate inequality thus
increasing role conflict for mothers.82
c) Career Goals

In terms of career goals, prescripts that put women in a position of primary caregiver
denies them the achievement of career goals and on the other end afford men the
opportunity to pursue theirs.83 Fine, studied 100 families of doctors wives, and found
that a high percentage of the wives defined their spouses success as their own, in that
their sacrifice was being viewed as an investment.84 She also found that once these
husbands got more established, women were often pressured into ending their careers
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to pursue a traditional role.85 This obviously was not the case when the doctor was the
wife.86
Mothers are often identified as the ones who sacrifice their careers, by working
fewer hours, opting for part-time as opposed to full-time work, for purposes of
parenthood.87 These are resultant of what sociologists’ term ‘hegemonic ideologies
that influence women’s work and family decisions’ such as mothers need to nurture
whereas fathers are responsible for providing.88 As a result of the impact of parenthood
on women’s performance, it dictates the type of work that women can occupy or prefer
to occupy.89 Mothers career advancement is also subject to socio-cultural perceptions
and cultural constraints such as being responsible for the well-being of the family.90 It
is the idea of good mothering, not necessarily being a mother, that impacts negatively
on women’s career motivation.91 Goal-framing theory thus forwards the notion that
women tend to engage in ‘boundary work’ as a means of getting approval from both
the private and public spheres ie being a good mother and worker, which is often
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overlooked and perceived as women being less motivated as opposed to being wellrounded.92
When mothers opt for part-time work — as a means of flexibility for considering
family well-being by means of childrearing — it has a negative impact on their career
goals. When they decide to return to full-time work, they are unable to make-up for the
time lost ie issues related to tenure and experience.93 Therefore, there is a gender
dimension, as men do not experience the same career penalties.94 The legislation and
policy prescripts were designed to give women an equal opportunity and a means to
bring about work-family balance for women, but also impacts women’s career goals.95
This raises the issue of women having to be characterised as requiring concessions
in order to pursue career goals.96
Studies have found that women who delay motherhood during their twenties
and thirties tend to reduce their career penalties significantly.97
d) Role Strain

Role strain is the disparity between real and ideal expectations.98 Walker surveyed
medical students to find sex differences in career and family plans and found that;
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women experience more role strain, marriage and occupation; more than two-thirds of
women expected to have their careers interrupted by childcare; men expected a
traditional division of labour; women will feel the psychological responsibility for the
home and children.99 Women’s recovery from work stress and struggling to balance
multiple roles and not being able to recover from it fully, due to its unending nature,
result in work-family conflict as a negative consequence, which can affect women’s
overall wellbeing.100
In developed nations, most individuals have multiple roles, for adults, the most
important and common ones are family and work.101 Parents in dual-earner families,
who engage in full-time work, experience greater time pressures and role strain.102
Role strain is also caused by the spillover effect. Spillover is when work and family
issues tend to mix.103 This occurs more often for working mothers as they tend to take
greater responsibilities in the family domain.104 The entire issue is escalated in context
of single-mothers.105 Studies found that work hours and marital quality had a direct
impact on women’s experience of role strain.106 According to the parental role strain
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hypothesis, the age of the child/ren mitigates the extent of the role strain
experienced.107 It is also found that child characteristics only predicted mothers’ role
strain.108 As a result of the importance of both work and family to parents, role strain
is inevitable.109 Role strain or more so conflict between the roles deemed important
can result in depression and other health related issues as well as a decrease in job
satisfaction.110 Such effects, affect both the parents’ family and work.111 A correlation
between work pressure and psychosocial functioning exists, as an increase in the
former causes a decrease in the latter.112
Researchers found that a supportive work culture, mitigate the risks associated
with role strain. It is thus contended that several policies and prescripts have been
enacted to protect women and alleviate the envisaged role strain. It is also these said
policies and prescripts that cause women the role strain experienced, as it relegates
women to the home and makes it difficult for the other spouse to equally partake in
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such activities.113 According to role strain theory, parental role strain is exacerbated
by ‘the inability to achieve positively valued goods’.114 It is argued that men, as women,
also experience role and financial strain as the workplace is more acceptant of women
requesting leave for family responsibility.115
It is argued that, in addition to gender, role strain is also impacted by other
factors such as class and ethnicity.116 With those marginalized experiencing much
higher levels of role strain.117
e) Role Proliferation

Role proliferation is defined ‘as the feature of which is the coterminous, continuous
and additive combination of two or more disparate, high commitment activities’.118 Role
proliferation leads to role overload, of which in one study of female physicians it is
described as a frequent sense of failure and guilt and expressed concern about
performance both at home and on the job.119 A psychiatrist reported on 16 female
physicians — whom he tended to in his practice — and reported that these added
pressures leading to role strain and overload lead to depressive disorders and
suicides.120 The final hopelessness of the few troubled individuals include; role conflict
and role overload as significant causes.121
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Resultant of heavy workloads, working parents experience severe time
squeezes that are detrimental to their health and well-being.122 Role proliferation is
gendered in that mothers tend to experience it more than fathers, resultant of societal,
cultural, work and self-expectations.123 Spill over thus play a major role in role
proliferation, with societal and cultural expectations of parenting and more so
motherhood.124 It is the expectation of an economically independent woman with the
ideals of intensive mothering in a well-balanced fashion.125 This causes mothers to
feel guilty when their children are suffering, and tend to blame it all on them engaging
in work.126
One of the main causes of role proliferation for mothers is the ideals of intensive
mothering, the expectation of being a full-time/hands-on mother and worker.127 It is
found that the individuals personal needs can mitigate their experience of role
proliferation, such as, their need and preference to spend more time with family.128
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Working mothers are prone to having less time available for leisure as they
combine this with other household activities, such as childrearing.129 The problem is
that leisure time is a prerequisite for an individual’s well-being.130 This phenomenon is
exacerbated by the different social expectations projected on men and women, with
reference to, their social roles.131 Resultant of gender stereotyping, working mothers
experience increased levels of depression.132 In addition, motherhood is argued has
both beneficial and harmful effects on women.133
f) Conflict over the Division of Family Labour

In context of conflict over the division of family labour, Hyde, Essex, Clark and Klein,
in their review of the transition to parenthood and marital quality, note that studies
done — to predict marital quality during transition to parenthood — concluded, when
partners experience an unfair distribution in family labour, the quality of marital status
declines.134 There is a negative correlation for mothers, in terms of, time spent on child
care and marital quality whereas for fathers it was insignificant.135 The decline in
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marital quality is more prevalent for mothers than fathers.136 In addition other studies
find that there are related variables that moderate the relationship between women’s
employment and marital quality, those include; rewards obtained from work;
occupational status; work-role overload; and, gender role attitudes.137 Hyde et al, in
focused on the following theoretical frameworks in answering the question of role
overload and its impact on marital quality, these include; scarcity hypothesis, the belief
that one has a set amount of energy and if roles get added it causes stress and
overload that results in negative psychological consequences for the individual and
their marriage; stress perspective, where the stress results in psychological distress
and efforts to cope, the importance is the appraisal of the event; and, identity theory,
that recognises that an individual could have multiple identities, for example, wife,
mother, doctor et cetera.138
It is understood that parenthood can affect the quality and outcomes of the
relationship and can result in separation and divorce.139 Parenting is a life event that
makes parents aware of the gender division of labour, thus highlighting gender
inequities in the household.140 Institutional and political contexts are said to influence
gendered division of labour within the household.141 Both men and women are now
engaging in childcare, however, institutional and organisational context seems to
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discourage men’s involvement by forcing the gendered division of labour agenda. 142
A study found that three factors are evident after the birth of the first child; first, parents
tend to follow the traditional division of labour, by expecting the mother to withdraw
from the labour market and engage in intensive mothering; second, men have a
greater attitude change than women, by supporting mothering by means of gendered
division of labour; and lastly, that these attitudinal adjustments are not stable over the
life course and thus malleable.143 According to role theory, social roles are dictated by
norms and expectations of how one should behave pending the situation.144 It is thus
that culture and society influence norms and behaviour, the same reason why men
internalise from these stimuli, how to act based on his formulation of a paternal role.145
Role rigidity in the case of men was found to affect their involvement in household
labour.146 Institutional arrangements offset by policy and legislative initiatives can
encourage progressive views of fathering, as father involvement in caregiving is found
to encourage the division of family labour positively.147 Even though men have shown
a great increase in efforts of involving themselves in family labour, women are still
found to be doing the most, as men prefer child play to actual housework.148 It is thus
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that mothers are often found delegating tasks to fathers as opposed to sharing
responsibilities.149 Women who value traditional gender division of labour, are less
likely to look for employment and more likely to exit employment when becoming
mothers.150
An impediment to non-traditional division of family labour is social sanctions of
gender stereotyping, which seemingly impacts men more than women.151 These are
cultural norms that calls male masculinity into question, thus men protest this by
steering traditionally.152 It is due to men and women being reared differently, resultant
of gender ideology, and moulded into these expected socially and culturally accepted
norms.153 Gender ideology is thus hugely responsible for conflict related to the division
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of labour.154 Father involvement is expected to have a great impact on mothers’
agentic pursuits.155 Gendered division of labour is argued to be associated with the
respective gender’s inherent propensity and abilities.156 Further to this is the argument
of men and women’s biological dispensation, equipping them for their stereotypical
role in the family.157 A study, however, found that men who spend more than three
hours a day minding children has a markedly reduced level of active testosterone.158
With reference to mental labour, mothers are found to engage more than
fathers.159 Therefore, the division of labour between men and women are
inequitable.160 Social exchange and equity theory offers differing explanations for the
division of labour ie, the former notes that the one doing less work will be better off
than the other; where the latter, notes that inequity in the division of labour will cause
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distress for both partners.161 In both these theories the perception of equity is more
important than the actual equity.162
Women who perform more child labour perceives the division of labour as
inequitable.163 This is especially evident when children are under the age of 18, where
wives’ experience marital satisfaction when husbands are more involved and the
opposite in the case of husbands.164 Husbands who performed more childcare duties
were found to experience marital burnout.165 Husbands spend more time in parenting
when the wife is involved in paid work.166 Wives’ workload increased by 64% and
husbands by 37%.167 It is found that social class plays a role in the division of labour
where working and middle class couples require women to contribute to family
income.168 According to neo-classical economic theory, the spouse with the most
resources has the most bargaining power and can thus avoid household labour. 169
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Systemic discrimination thus dictates that women will in most cases be the least
powerful due to a lack of resources and thus burdened with household labour. 170 In
addition, time availability theory forwards the notion that spouses allocate household
duties based on time availability.171 Further to this it is said that market labour
involvement on part of both spouses assists in dividing the household work genderneutrally.172
Fathers’ involvement in household activities have benefits for child
development and mothers career development, growth, and mental well-being.173
Parental leave plays an important role in fathers’ involvement in household labour.174
g) Other

Employment variables such as length of leave and work hours predicted
dissatisfactions with division of household labour, work status, a proxy for
dissatisfaction.175 This echoed women’s sense of role overload. Lower perceptions of
women’s agency mediated the negative effects of a longer maternity leave and on the
job commitment; providing agency related information about a woman mitigates

170

Fuwa et al. "Gender discrimination, intrahousehold resource allocation, and importance of
spouses’fathers: evidence on household expenditure from rural india" ; Croft et al. "Life in the balance:
are women’s possible selves constrained by men’s domestic involvement?" ; Dush et al. "What are
men doing while women perform extra unpaid labor? Leisure and specialization at the transitions to
parenthood" ; Ruppanner et al. "Working weekends: Changing European time regimes and gender
inequality in household labor"
171 An "Economic Dependence, Gender-Role Beliefs, and Housework Hours of Husbands and Wives
in Contemporary Korea" ; Fuwa et al. "GENDER DISCRIMINATION, INTRAHOUSEHOLD
RESOURCE ALLOCATION, AND IMPORTANCE OF SPOUSES’FATHERS: EVIDENCE ON
HOUSEHOLD EXPENDITURE FROM RURAL INDIA"
172 An "Economic Dependence, Gender-Role Beliefs, and Housework Hours of Husbands and Wives
in Contemporary Korea" ; Spitze "Women's employment and family relations: A review" 1988 Journal
of Marriage and the Family
173 Glass "Gender liberation, economic squeeze, or fear of strangers: Why fathers provide infant care
in dual-earner families" 1998 Journal of Marriage and the Family ; Friedan Beyond gender: The new
politics of work and family (1997).
174 Fuwa et al. "Gender discrimination, intrahousehold resource allocation, and importance of
spouses’fathers: evidence on household expenditure from rural india"
175 Mark‐Lawson & Witz "From ‘family labour’to ‘family wage'? The case of women's labour in
nineteenth‐century coalmining" 1988 (13) Social History

unintended negative consequences of long maternity leave on job commitment; and a
maternity programme that allowed the woman to stay in touch with the organisation
during maternity leave, the sense of agency perceptions and that of job commitment
were enhanced.176
Factors associated with fatal accidents and violence among children,
adolescents and young people include family conflicts; mother’s role overload;
depressions; teenage parenthood; and death.177 The direct impact and effect of
parents experiences, in terms of, conflict, emotional stress, frustration, tension and
insecurity, on children exposed hereto, which increases the possibility of aggressive
behaviour, given that violence is perceived as a solution to conflict management.178
This expectation of women to fulfil the additional role of primary caregiver,
because of their unique ability to conceive and birth a child, which is perpetuated by
the granting of maternity leave, not only for recovering from birth, but also for
childrearing and bonding, is what leads to work-family conflict for women. Work-family
conflict is defined as ‘a form of inter-role conflict, in which the demands of work and
family roles are incompatible in some respect, so that participation in one role is more
difficult because of participation in another role’.179 This goes hand-in-hand with the
understanding of role proliferation, where women need to toggle careers, housework
and child care, and on top of that, equally well, which generally leads to having to
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Lortie "Gender differences in employment: Why they matter... for rural women" ; Riggs "Mandates
for mothers and fathers: Perceptions of breadwinners and care givers" ; Socratous et al. "Motherhood:
an impediment to workplace progression? The case of Cyprus"
177 Long "Statutory Parental Leave and Pay in the UK: Stereotypes and Discrimination" 2012 (9) The
Equal Rights Review
178 Taquette SR, Ruzany MH, Meirelles Z, Ricardo I ‘Relacionamento violento na adolescência e risco
de DST/AIDS. Cadernos de Saúde Pública’ 2003,v. 19, n. 5, p. 1437-1444 (cited in Baccarat de
Godoy Martins & Prado de Mello Jorge "Cases of fatal accidents and violence among children,
adolescents and young people: perception of the family and associated factors" 2014 (36) )
179 Greenhaus JH, Beutell NJ ‘Sources of conflict between work and family roles’ 1985 Academic of
Management Review, 10, 76-88. https://doi.org/10.5465/AMR.1985.4277352 ; Geldenhuys et al. "The
relationship between demographic variables and well-being of women in South African workplaces"

choose one over the other at certain times which causes a lot of strain. One of the
major reasons for women’s disadvantage in the labour market as compared to men,
is their greater family responsibilities.180 In this spirit it is advocated that an equal
division of caretaking responsibilities should ensue between men and women to attain
gender equality within the labour market.181
Another unintended consequence is the forwarding of stereotypical notions that
women are more communal as opposed to agentic and vice versa for men.182 Placing
women at the center of caregiving, deprives men from a sense of community, which
results in removing the value of adding meaning to their lives.183 Allowing men to
assume more of a communal role benefits children socially and cognitively. 184 Father
involvement has also been identified as a mitigator for gender stereotypical tendencies
in children. The involvement of men in family labour is also proven to increase
women’s employment absorption and career development.185 A hindrance to men’s
absorption in communal roles are gender stereotypic beliefs.186
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Offer, "The costs of thinking about work and family: Mental labor, work–family spillover, and gender
inequality among parents in dual‐earner families."; Deding et al. "Gendered time-crunch and work
factors in Denmark"
181 Offer, "The costs of thinking about work and family: Mental labor, work–family spillover, and gender
inequality among parents in dual‐earner families."; Deding et al. "Gendered time-crunch and work
factors in Denmark"
182 Manzi "Are the processes underlying discrimination the same for women and men? A critical
review of congruity models of gender discrimination" ; Eagly et al. "Gender stereotypes stem from the
distribution of women and men into social roles" ; Riggs "Mandates for mothers and fathers:
Perceptions of breadwinners and care givers"
183 Croft et al. "An underexamined inequality: Cultural and psychological barriers to men’s
engagement with communal roles"
184 Croft et al. "An underexamined inequality: Cultural and psychological barriers to men’s
engagement with communal roles" ; Aldous & Mulligan "Fathers' child care and children's behavior
problems: A longitudinal study" 2002 (23) Journal of family issues ; Carlson "Family structure, father
involvement, and adolescent behavioral outcomes" 2006 (68) Journal of marriage and family
185 Croft et al. "An underexamined inequality: Cultural and psychological barriers to men’s
engagement with communal roles"
186 Croft et al. "An underexamined inequality: Cultural and psychological barriers to men’s
engagement with communal roles"

In addition, women’s labour market participation aids in reducing poverty,
higher level of welfare and it helps to avoid future issues related to old age pension,
decreased fertility and mortality as well as labour market supply shortages.187
IV.

HARKSEN VS LANE IN CONTEXT

For brevity, Harksen v Lane denotes the test for fairness, devised by the Constitutional
Court. The test starts off by assessing whether an Act or provision differentiates; then,
whether there is a rationale connection to a legitimate governmental purpose; whether
the differentiation amounts to discrimination; and if so, whether the discrimination
amounts to unfair discrimination; and lastly, a test by means of S 36 of the Constitution
— the limitations clause.188 In addition, the case of Minister of Finance v Van
Heerden189 highlights important lessons, with reference to, affirmative action,
substantive equality and unfair discrimination.190 This includes the understanding that
programmes such as affirmative action are permissible when they are geared towards
the protection and advancement of persons previously disadvantaged and
discriminated against.191 It is the acknowledgment that these remedial and
restitutionary measures are required for the achievement of substantive equality.192
V.

187

CONCLUSION

Stam et al. "Do values matter? The impact of work ethic and traditional gender role values on
female labour market supply"
188 Rautenbach "Gender equality and religious family laws in South Africa" 2003 (3) Queensland U.
Tech. L. & Just. J. ; Govender "The developing equality jurisprudence in South Africa" 2008 (107)
Mich. L. Rev. First Impressions ; Small & Grant "Equality and Non-Discrimination in the South African
Constitution" 2000 (4) International Journal of Discrimination and the Law
189 Minister of Finance and Another v. Van Heerden 2004 2004
190 Govender "The developing equality jurisprudence in South Africa"
191 Andrews "Striking the rock: confronting gender equality in South Africa" 1997 (3) Mich. J. Race &
L.
192 Govender "The developing equality jurisprudence in South Africa"

In conclusion, the ancient poetic interpretation — the hand that rocks the cradle, rules
the world — has become the modern-day interpretation/translation for women’s
oppression and subjugation. For centuries women have been overburdened by care
duties to the detriment of their marriages, family, and personal well-being, resulting in
spill over. This has been argued because of their predisposition to conceive and birth
a child.
The following consequences were highlighted: career progression, role conflict,
career goals, role strain, role proliferation, and the conflict over the division of family
labour. These are gendered, women, tend to experience these when they enter
parenthood. The same cannot be said for their male counterparts, resulting from
stereotypes and societal gendered expectations. It was said that section 9 of the
Constitution, and in furtherance the EEA with the applicable case law, has outlined the
test for fairness ie the right not to be unfairly discriminated against. A superficial
interpretation of Harksen v Lane demonstrates how section 25 of the BCEA and its
amendments do not pass constitutional muster, in terms of, section 9 of the
Constitution, and not mentioned in this paper but also important to note is section 28
(2) of the Constitution.
Section 25 of the BCEA and its amendments — said substantive legislation —
are counterproductive and counterintuitive. It allows women entry — into a man’s world
— but without reengineering, does little to make them stay.193 It unfairly discriminates
by forcing mothers to take primary responsibility for care duties. Fathers are thus only
necessary in a supporting role. A revised version of this legislation — truly substantive
legislation — will give women back their agency, and the family as a unit, by allowing

193

This is evident by the consequences for the hand that rocks the cradle.

the family to make decisions, in context, of childrearing. Further, would be the adoption
of a parental leave policy that is viewed through the lens of section 28 (2) of the
Constitution.194

194

Section 28 (2) Constitution: Notes that any decision that involves the child, should consider the
child’s interests as paramount. This means that one should revise this legislation by considering the
child’s best interests ie that both parents are essential in the child’s first year of life, for best child
outcomes.

VI.
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